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UNITED STATES ENVIRONMENTAL FROTECTION AGENCY
REGTON 10
AND THE

STATE OF WASHINGTON DEPARTMENT OF ECOLOGY

IN THE MATTER OF:

HANFORD FEDERATL: FACILITY
AGREFMENT AND CCNSENT CRDER

The U.S. Department of Energy,
Richland Operations Office,
Richland, Washington

B ol W ey

) EPA Docket NMumber: 1089-03-04-120
Respondent ) Ecology Docket Number: 89-54

Based on the information available to the Parties on the effectiwve
date of this HANFORD FEDERAL FACILITY AGREEMENT AND CONSENT ORDER
("Agreement"), and without trial or adjudication of any issues of fact or
law, the Parties agree as follows:

This Agreement is divided into five parts: Part One contains
introductory provisions which apply to Parts Two, Three, Four, and Five:
Part Two contains provisions governing hazardous waste treatment, storage
and disposal (TSD), hazardous waste facility permitting, closure and
post-closure activities; Part Three contains provisions governing remedial
and corrective acticon activities; Part Four contains provisions which
delineate in part the respective roles and interrelaticnships between EPA
and Ecology, and between CERCIA and RCRA on the Hanford Site; and Part Five
containg common provisions which apply to Parts Two, Three, and Four.
CERCLA response actions and corrective actions under HSWA, before and after
State authorization, shall be governed by Part Three of this Agreement.
RCRA compliance, and TSD permitting, closure, and post closure care (except

HSWA corrective action) shall be governed by Part Two of this Agreement.



This Agreement also congists of Attachment 1, a letter dated
February 26, 1989 from the Department of Justice to the Department of
Ecology, Attachment 2, the Action Plan, and Attachment 3, the Mutual
Cocperation Funding Agreement between the Department of Ecology and the
Department of Energy. In the event of any inconsistency between this
Agreerent and the attachments to this Agreement, this Agreement shall govern
unless and until duly modified pursuant to Article XXXIX of this Agreement.

The Action Plan containg plans, procedures and implementing

schedules. The Action Flan is an integral and enforceable part of this

Agreement .



FART ONE

ARTTCIE I. JURISDICTION

1. The U.S. Envirormmental Protection Agency (EPA), Region 10,
enters into this Agreement pursuant to Section 120(e) of the Comprehensive
Ervironmental Response, Conpensation, and Liability Act (CERCLA),
42 U.S.C. Section 9620(e), as amended by the Superfund Amendments and
Reauthorization Act of 1986 (SARA), Pub. L. 99-499 (hereinafter jointly
referred to as CERCLA), and Sections 6001, 3008 (h), and 3004 (u) and (v) of the
Resource Conservation and Recovery Act (RCRA), 42 U.S.C. Sections 6961,
6928 (h), 6924 (u) and (v), as amended by the Hazardous and Solid Waste
Amendments of 1984 (HSWA), Pub. L. 98-616 (hereinafter jointly referred to as
RCRA) and Executive Order 12580.

2. Pursuant to Section 3006 of the Resource Conservation and
Recovery Act, 42 U.S.C. Section 6926, EPA may authorize states to administer
and enforce a state hazardous' waste management program, in lieu of the federal
hazardous waste management program. The State of Washington has received
authorization from EPA to administer and enforce such a program within the
State of Washington. The requirements of the federally authorized state
program are equivalent to the requirements of the federal program set forth in
Subtitle C of RCRA and itsg implementing regulations (excluding those portions
of the federal program imposed pursuant to HSWA for which the State of
Washington has not yet been authorized)}. The Department of Ecology (Ecology)
is the state agency designated by RCW 70.105.130 to implement and enforce the

provisions of the Resource Conservation and Recovery Act as amended.



3. The State of Washington, Department of Ecology (Ecology) enters
into this Agreement pursuant to CERCLA, RCRA, Washington Hazardous Waste
Management Act, Chapter 70.105 RCW, and pursuant to Ecology's authority to
issue regulatory orders under RCW 70.105.095.

4, The Parties agree that the generation, treatment, storage, and
disposal of hazardous waste is regulated by the State of Washington,
Department of Ecology pursuant to Ch. 70.105 RCW, the State Hazardous Waste
Management Act (HWMA), and requlations governing the management of hazardous
wastes are contained at Ch. 173-303 WAC, and finally that pursuant to
Section 6001 of RCRA, 42 U.S.C. Sec. 6961, the United States Department of
Energy (DOE), as a federal agency, must conply with the procedural and
substantive requirements of such state law. DOE is a "person" as defined at
RCW 70.105.010(7).

5. The U.S. Department of Energy (DOE) enters into this Agreement
pursuant to Section 120(e) of CERCIA, Sections 6001, 3008¢h), and 3004 (u) and
(v} of RCRA, Executive Orders 12580 (Jarmary 1987) and 12088 (Oct. 1978}, and
the Atomic Energy Act of 1954, as amended, 42 11.$.C. Section 2011 et seg. DOE
agrees that it is bound by thisg Agreement and that its terms may be enforced
against DOE pursuant to the terms of this Agreement or as otherwise provided
by law. As stated in Section 1006 of RCRA, nothing in this Agreement shall be
construed to require DOE to take any action pursuant to RCRA which is
inconsistent with the requirements of the Atomic Energy Act of 1954, as
amended. In the event DOE asserts that it cannot comply with any provision of
this Agreement based on an alleged inconsistency between the requirements of
this Agreement and the Atomic Energy Act of 1954, as amended, it shall provide

the basis for the inconsistency assertion in writing. In the event Ecology



disagrees with the assertions by DOE, Ecology reserves the right to seek
judicial review, or take any other action provided by law in case of any such
alleged inconsistency.

6. The Parties are entering into this Agreement in anticipation
that the Hanford Site‘will be placed on the National Priorities List (NFL),
40 CFR Part 300. The Hanford Site has been listed by EPA on the federal
agency hazardous waste compliance docket under CERCIA Section 120, 52 Federal
Register 4280 (Feb. 12, 1988). Four subareas of the Hanford Site have been
proposed by EPA for addition to the NPL, 53 Fed. Reg. 23988 (June 24, 1988).
[Note: The four areas of the Hanford Site were officially listed on the NPL
on Noverber 3, 1989 (Federal Register 41015, Octcber 4, 1989)]. When the
Hanford Site, or subareas of the Site, is placed on the NPL, Parts One, Three,
Four, and Five of this Agreement shall also serve as the Interagency Agreement
required by CERCIA Section 120(e). Parts One, Two, Four, and Five of this
Agreement shall serve as the RCRA provisions governing compliance, permitting,
closure and post-closure care of treatment, storage or disposal (TSD) Units.
The Action Plan, at Appendix B, lists those TSD Groups or Units regulated by
Ch. 70.105 RCW. As the categorization effort continues, TSD Units may be
added to this list. DOE agrees that those TSD Units listed in Appendix B of
the Action Plan, and ary additional TSD Units which are identified as TSD
Units in the future are subject to the regqulatory framework of Ch. 70.105
RCW pursuant to RCRA Section 6001. Ecology's authority over these TSD Units
shall not be abrogated or affected by the nomination or ultimate inclusion of

the Hanford Site on the NPL and such Units shall be regulated in accordance



with this Agreement; provided, however, that with respect to conflicts between
EPA and Ecology, Article XXVIII (RCRA/CERCIA Reservation of Rights) shall be
controlling.

7. On April 13, 1993, the District Court for the Eastern District
of Washington issued an Order Granting in Part and Denying in Part Moticons to

Dismiss claims of the plaintiffs in Heart of America Northwest v. Westinghouse

Hanford Company, No. CY-92-144-AAM. The court concluded in its opinion that

this Agreement embodies an integrated response action under Sections 120 and
104 of CERCIA, and that plaintiffs' claims consequently were barred by Secticon
113 (h) of CERCIA. Plaintiffs did not seek to enforce this Agreement, but
instead sought to impose requirements that were not part of this Agreement.
Nothing in the court's opinion affects the enforceability of this Agreement.
All parties reaffirm that this Agreement is enforceable in accordance with all

its terms, reservations and applicable law.

ARTICLE II. PARTIES

8. The Parties to this Agreement are EFPA, Ecology, and DCOE.

S. DOE shall provide a copy of this Agreement and relevant
attachments to each of its prime contractors. A copy of this Agreement shall
be made available to all other contractors and subcontractors retained to
perform work under this Agreement. DOE shall provide notice of this Agreement
to any successcor in interest prior to any transfer of ownership or cperation.

10. DCE shall notify EPA and Ecology of the identity and the scope
of work of each of ite prime contractors and their subcontractors to be used
in carrying out the terms of this Agreement in advance of their irwvolvement in
such work. Upon request, DOE shall also provide the identity and work scope

of any other contractors and subcontractors perforiming work under this



Agreement. DOFE shall take all necessary measures to assure that its
contractors, subcontractors and consultants performing work under this
Agreement act in a mammer consistent with the terms of this Agreement.

11. DOE agrees to undertake all actions required by the terms and
conditions of this Agreement and not to contest state or EPA jurisdiction to
execute this Agreement and enforce its requirements as provided herein.

12. This Article II shall not be construed as a promise to
indemify amny person.

13. DOE remains cbligated by this Agreement regardless of whether
it carries out the terms through agents, contractors, and/or consultants. |
Such agents, contractors, and/or consultants shall be regquired to comply with
the terms of this Agreement, but the Agreement shall be binding and

enforceable only against the Parties to this Agreement.

ARTICLE ITI. PURPOSE

14. The general purposes of this Agreement are to:

A. Ensure that the envirormental impacts associated with past and
present activities at the Hanford Site are thoroughly investigated and
appropriate response action taken as necessary to protect the public health,
welfare and the ervironment;

B. Provide a framewcrk for permitting TSD Units, promote an
orderly, effective investigation and cleamup of contamination at the Hanford
Site, and avoid litigation between the Parties;

C. Ensure conpliance with RCRA and the Washington Hazardous Waste
Management Act (HWMA), Ch. 70.105 RCW, for TSD Units including requirements

covering permitting, compliance, closure, and post-closure care.



D. Establish a procedural framework and schedule for developing,
prioritizing, implementing and monitoring appropriate response actions at the
Hanford Site in accordance with CERCLA, the National Contingency Plan (NCP),
40 CFR Part 300, Superfund guidance and policy, RCRA, and RCRA guidance and
policy;

E. Facilitate cooperaticn, exchange of information and the
coordinated participation of the Parties in such actions; and

F. Minimize the duplication of analysis and documentation.

15. Specifically, the purposes of this Agreement are to:

A. Identify TSD Units which require permits; establish schedules
to achieve compliance with interim and final status requirements and to
complete DOE's Part B permit application for such Units in accordance with the
Action Plan; identify TSD Units which will undergo closure; close such Units
in accordance with applicable laws and regulationsg; require post-closure care
where necessary; and coordinate closure with any inter-cormected remedial
action at the Hanford Site.

B. Identify Interim Action (IA) alternatives which are appropriate
at the Hanford &Site prior to the implementation of final corrective and
remedial actions under RCRA and CERCLA. IA altermatives shall be identified
and proposed to the Parties as early as possible and prior to formal proposal,
in accordance with the Action Plan. This process is designed to promote
cocperation among the Parties in promptly identifying IA altermatives.

C. Establish requirements for the performance of investigations to
determine the nature and extent of any threat to the public health or welfare
or the ernviromment caused by any release and threatened release of hazardous
substances, pollutants or contaminants at Hanford and to establish

requirements for the performance of studies for the Hanford Site to identify,



evaluate, and select alternatives for the appropriate action(s) to prevent,
mitigate, or abate the release or threatened release of hazardous substances,
pollutants or contaminants at the Hanford Site in accordance with CERCIA and
HSWA.

D. Identify the nature, objective and schedule of response actions
to be taken at the Hanford Site. Responsge actions at Hanford shall attain
that degree of cleanup of hazardous substances, pollutants or contaminants
mandated by CERCIA (including applicable or relevant and appropriate state and
federal requirements for remedial actions in accordance with Section 121 of
CERCIA, 42 U.5.C. Sec. 9621), and HSWA.

E. Implement the selected interim and final remedial actions in
accordance with CERCIA, and selected corrective acticns in accordance with

RCRA.

ARTICLE IV. STATUTORY COMPLIANCE AND RCRA/CERCLA INTEGRATION
AND COORDINATICN

16. Waste Management Units on the Hanford Site have been classified
as either TSD units subject to Chapter 70.105 RCW or past-practice units
subject to either CERCLA or the corrective action provisions of RCRA.

Operable units have been formed which group multiple wnits for action in
accordance with the Action Plan. Some units may be subject to and addressed
by both Chapter 70.105 RCW and CERCIA and/or the corrective action
requirements of RCRA. Part Two of this Agreement sets forth DOE's obligaticn
to obtain TSD permits, to close TSD Units, and otherwise comply with
applicable RCRA requirements. Part Three of this Agreement sets forth DOE's

obligations to satisfy CERCLA and HSWA corrective action.



17. 1In this comprehensive Agreement, the Parties intend to
integrate DOE's CERCIA response cbligations and RCRA corrective action
abligations which relate to the release(s) of hazardous substances, hazardous
wastes, pollutants and contaminants covered by this Agreement. Therefore, the
Parties intend that activities covered by Part Three of this Agreement will
achieve compliance with CERCLA, 42 U.S.C. Section 9601 et seq.; will satisfy
the corrective action requirements of the HWMA, Sections 3004 (u) and (v) of
RCRA, 42 U.S.C. Section 6924 (u) and (v), for a RCRA permit, and
Section 3008(h), 42 U.5.C. Section 6928 (h); and will meet or exceed all
applicable or relevant and appropriate federal and state requirements to the
extent required by Section 121 of CERCLA, 42 U.S.C. Section 9621. The Parties
agree that with respect to releases covered by this Agreement, RCRA, and
RCW Chapters 70.105 and the Model Toxics Control Act {Initiative 97) as
codified begimming March 1, 1989, shall be incorporated where appropriate as
"applicable or relevant and appropriate requirements" pursuant to Section 121
of CERCLA.

18. The Parties agree that past-practice authority may provide the
most efficient means for addressing groundwater contamination plumes
originating from both TSD and past-practice units. However, in order to
ensure that TSD units at Hanford are brought into compliance with RCRA and
state hazardous waste regulations, Ecology intends, subject to Part Four of
this Agreement, that remedial actiong that address TSD groundwater
contamination, excluding situations where there ig an inmminent threat to the
public health or emvircnment, will meet or exceed the substantive requirements
of RCRA.

19. Based on the foregoing, the Parties intend that any remedial or

corrective action selected, inplemented and completed under Part Three of this
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Agreement shall be protective of human health and the environment such that
remediation of releases covered by this Agreement shall obviate the need for
further remedial or corrective action. The Parties intend that such acticns
will address all aspects of contamination at units covered by the Action Plan
so that no further action will be required under federal and state law.
However, the Parties recogrize and agree that remediation of groundwater
contamination from TSD units at the Hanford Site may be managed either under
Part Three of this Agreement, or under Part Two of this Agreement, in
accordance with the Action Plan. Ecology reserves the right to enforce timely
cleamup of TSD associated groundwater contamination as provided in

Article XIVI (Reservation of Rights).

20. Ecology will administer the HWMA, in accordance with this
Agreement, including those provisions which have not yet been authorized under
RCRA Section 3006. Ecology has received authorization from EPA to implement
the corrective action provisicns of RCRA pursuant to Secticn 3006 of RCRA, and
shall administer and enforce such provisicons in accordance with this
Agreement. Ecology may enforce the RCRA corrective action requirements of the
Agreement pursuant to Article X (Enforceability), and any disputes with DOE
involving such corrective action requirements shall be resolved in accordance
with Article VIIT (Resolution of Disputes). Disputes arising under Part Two
of this Agreement including provisions of the HWMA for which the State is not
authorized shall be resolved in accordance with Article VIII (Resolution of
Disputes) . Any disputes between EPA and Ecology concerming Subtitle C RCRA
requirements will be resolved in accordance with Part Four. EPA and Ecology
- agree that when permits are issued to DOE for hazardous waste management
activities pursuant to Part Two of thisg Agreement, requirements relating to

remedial action for hazardous waste management units under Part Three of this
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Agreement shall be the RCRA corrective action requirements for those units,
whether that permit is administered by EPA or Ecology. EPA and Ecology shall
reference and incorporate the appropriate provisions, including schedules (and
the provision for extension of such schedules) of this Agreement into such
permits.

21. DNothing in this Agreement shall alter the DOE's authority with
respect to removal acticons conducted pursuant to Section 104 of CERCIA,

42 U.S.C. Sec. 9604, as provided by Executive Order 12580.

ARTICLE V. DEFINITIONS

22. Except as noted below or otherwise explicitly stated, the
appropriate definitions provided in CERCTA, RCRA, the NCP, Ch. 70.105 RCW and
Ch. 173-303 WAC shall control the meaning of terms used in this Agreement. In
additicmn:

A. "Action Plan" means the implementing document for this
Agreement, which is set forth as Attachment 2 and by this reference
incorporated into this Agreement. The term includes all amendments to that
document, which the Parties anticipate will be made periodically.

B. "Additional Work" means any new or different work outside the
originally agreed upon scope of work, which is determined pursuant to
Article XXX (Additional Work) .

C. "Agreement " means this document and includes all attachments,
addenda and modifications to this document, which are required to be written
and to be incorporated into or appended to this document.

D. "Applicable or Relevant and Appropriate Requirements" (ARAR)
means any standard, requirement, criteria or limitation as provided in

Section 121(d) (2) of CERCIA.
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E. "Article" means a subdivision of this Agreement which is
identified by a Roman mureral.

F. "Authorized Representative" is any person, including a
contractor, who is sgpecifically designated by a Party to have a defined
capacity, including an advisory capacity.

G. "Days" mean calendar days, unless otherwise specified. Any
submittal, written notice of position or written statement of dispute that
would be due under the terms of this Agreement on a Saturday, Sunday or
federal or state holiday shall be due on the following business day.

H. "Dispute Resclution" means the process for resolving disputes
that arise under this Agreement.

I. "DOE" or "US DOE" means the United States Department of Energy,
its employees and Authorized Representatives.

J. "Ecology” means the State of Washington Department of Ecology,
its employees and Authorized Representatives.

K. "EPA" means the United States Ervironmental Protection Agency,
its employees and Authorized Representatives.

L. "Hanford, " "Hanford Site," or "Site" means the approximately
560 gquare mileg in Southeastern Washington State (excluding leased land,
State owned lands, and lands owned by the Borneville Power Administration)
which ig owned by the United States and which is commonly known as the Hanford
Reservation (see mgp at Figure 7-1 in the Action Plan). This definition is
not intended to limit CERCIA or RCRA authority regarding hazardous wastes,
substances, pollutants or contaminants which have migrated off the Hanford
Site.

M. "Hazardous Substance" is defined in CERCIA Secticn 101 (14} .
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N. "Hazardous Waste" are those wastes included in the definitions
~at RCRA Section 1004 (5) and RCW 70.105.010(15).

0. "HWVA" shall mean the Hazardcous Waste Management Act as
codified at Ch. 70.105 RCW, and its implementing regulation at Ch. 173-303
Washington Administrative Code.

P. "HSWA" shall mean the Hazardous and Solid Waste Amendments of
1984, P.L. 98-6l6.

Q. "HSWA Corrective Action" means those corrective action
requirements set forth in Sections 3004 (u) and {(v) and 3008 (h) of RCRA; and,
state eguivalents.

R. "lead regulatory agency" is that agency (EPA or Ecology) which
is assigned regulatory oversight responsibility with respect to actions under
this Agreement regarding a particular Operable Unit, TSD Unit/Group or
Milestone pursuant to Section 5.6 of the Action Plan. The designation of a
lead requlatory agency shall not change the jurisdictional authorities of the
Parties.

S. "Radiocactive Mlxed Waste" or "Mixed Waste" are wastes that
containg both hazardoug waste subject to RCRA, as amended, and radicactive
waste subject to the Atomic Energy Act of 1954, as amended.

T. "Operable Unit" means a discrete portion of the Hanford Site,
as identified in Section 3.0 of the Action Plan.

u. "Paragraph" means a numbered paragraph (inciuding
subparagraphs) of this Agreement.

V. "Part" means one of the five major divisions of this Agreement.

W. "RCRA" means the Resource Conservation and Recovery Act,

42 U.S.C. Section 6901 et seg., as amended. For purposes of this Agreement,

"RCRA" also includes HWMA, Ch. 70.105 RCW.
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X. "RCRA Permit" means a permit under RCRA and/or HWMA for
treatment, storage or disposal of hazardous waste.

Y. "Timetables and deadlines” means major and interim milestones
arnd all work and actions (mot including target dates) as delineated in the
Action Plan and supporting work plans (including performance of actions
established pursuant to the Dispute Resclution procedures set forth in this
Agreement.) .

Z. ATSD Group" means a grouping of TSD (treatment, storage or
disposal) Units for the purpose of preparing and submitting a permit
application and/or closure plan pursuant to the requirements under RCRA, as
determined in the Action Plan.

AA. "TSD Unit" means a treatment, storage or disposal Unit which is
required to be permitted and/or closed pursuant to RCRA requirements as
determined in the Action Plan.

BB. "Waste Management Unit" means an individual location on the
Hanford Site where waste has or may have been placed, either plamned or

unplarmned, ag identified in the Action Plan.
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PART TWO
PERMITTING/CLOSURE OF TSD UNITS/GROUPS

ARTICLE VI. FINDINGS AND DETERMINATICRS

23. The following paragraphs of this Article constitute a sumary
of the facts upon which EPA and Ecology are proceeding for purposes of Part
Two of this Agreement. None of the facts related herein shall be considered
admissions by any Party. This Article contains findings by EPA and Ecology,
and shall not be used by any perscn related or unrelated to this Agreement for
purposes other than determining the basis of this Agreement.

A. In and/or before 1943, the United States acquired approximately
560 square miles of land, now known as the Hanford Reservation. The DOE and
its predecessors have operated Hanford continucusly since 1943, mainly for the
production of special muclear materials for the national defense.

B. On or about August 14, 1980, DCE submitted a Notice of
Hazardous Waste Activity to EPR pursuant to Section 3010 of RCRA, identifying
DOE ag a generator, transporter and owner and operator of a TSD Facility. On
or about November 1980, DOE submitted Part A of its permit application to EPA
qualifying for interim status pursuant to Section 3005 of RCRA. DCE's Part A
has been modified by DOE and submitted to EPA and/or Ecology on several
occasions. A revised Part A application submitted on May 20, 1988, related to

activities irwolving Mixed Waste.
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C. DOE operates and has operated since November 19, 1980,

a hazardous waste management facility engaged in the treatment, storage, and
disposal of Hazardous Wastes which are subject to regulation under RCRA and/or
the Washington State Hazardous Waste Management Act, Ch. 70.105 RCW.

D. Since the establishment of the Hanford Site in 1943, materials
subsequently defined ag Hazardous Substances, pollutants and contaminants by
CERCLA, materials defined as Hazardous Waste and constituents by RCRA and/or
Ch. 70.105 RCW, have been produced, and disposed of or released, at various
locations at the Hanford Site, including TSD Units.

24. Based upon the Finding of Fact set forth in Paragraph 23, and
the information available, and without admission by DOE, EPA and Ecology have
determined the following:

A, Pursuant to Sec. 6001 of RCRA, 42 U.S.C. Section 6961, DOE is
subject to and must comply with RCRA and the Washington State Hazardous Waste
Management Act, Ch. 70.105 RCW.

B. The Hanford Site includes certain hazardous waste treatment,
storage, and disposal Units authorized to operate under Section 3005(e) of
RCRA, 42 U.S.C. Sec. 6925(e), and is subject to the permit requirements of
Section 3005 of RCRA.

C. Certain wastes and constituents at the Hanford Site are
Hazardous Wastes or hazardous constituents as defined by Section 1004(5) of
RCRA, 42 U.S.C. Sec. 6903(5), and 40 CFR Part 261. There are also Hazardous
Wastes or hazardous constituents at the Hanford Site within the meaning of
Ch. 70.105 RCW and_ WAC 173-303.

D. The Hanford Site constitutes a facility within the meaning of
Sections 3004 and 3005 of RCRA, 42 U.S.C. Secs. 6924 and 6925, and RCW 70.105.

E. The DOE is the owner of the Hanford Site.
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25. The submittals, actions, schedules, and cother elements of work
required or imposed by this Agreement are reasonable and necessary to protect

the public health and welfare and the erwviromment.

ARTICLE VIT. WORK

26. DOE agrees to perform the work described in this Article VII in
accordance with the Action Plan. The Action Plan delineates the actions to be
taken, schedules for such actions, and establishes the overall plan to conduct
RCRA permitting and closures, arnd remedial or corrective acticon under CERCTA
or RCRA. The Action Plan lists the Hanford TSD Units and TSD Groups which are
subject to permitting and closure under this Agreement. Additional TSD Units
may be listed as they are identified. Units listed in Appendix B of the
Action Plan are subject to regulation under RCRA and Ch. 70.105 RCW. Ecology
agrees to provide DCE with guidance and timely response to requests for
guidance to assist DOE in the performance of its work under Part Two of this
Agreement.

27. DCE shall comply with RCRA Permit requirements for TSD Units
specifically identified for permitting or closure by the Action Plan and shall
submit permit applicaticns in accordance with the Action Plan. EPA ghall
issue the HSWA provisions of such permits until such authority is delegated to
Ecology pursuant to Section 3006 of RCRA. The lead regulatory agency shall
review such permit applications in accordance with applicable law. The RCRA
Permit, whether issued by Ecology and EPA, or Ecology alone after delegation
of HSWA authority, shall reference the terms of this Agreement, and provide
that compliance with this Agreement and corrective action permit conditions
developed pursuant to this Agreement shall satisfy all substantive corrective

action requirements of RCRA/HSWA.
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28. DOE shall bring its facility into compliance with RCRA
requirements specified in the Action Plan according to the schedule set forth
therein. DOE shall comply with RCRA closure requirements under applicable
requlations for those TSD Units specifically identified in the Action Plan.
DOE shall implement closures in accordance with the Action Plan. Closures
under this Article shall be regulated by Ecology under applicable law, but
shall, as necessary, be coordinated with remedial action requirements of Part
Three.

29, If Ecology determines that DOE is violating or has violated any
RCRA requirement of this Agreement, and that formal enforcement action is
appropriate, it will notify DOE in writing of the following: the facts of the
violation(s); the regulaticn(s) or statute(s) violated; and Ecology's
intention to take formal enforcement action; provided, however, that no such
notice will necessarily be given for vioclations that Ecology considers
egregicus. The purpose of providing this notice is to allow DOE an
opportunity to identify any facts it believes are erroneocus. This notice
shall be sent to the Director for DOE's Office of Envircnmental Assurance,
Permits & Policy no later than seven (7) days before Ecology intends to take
formal enforcement action. Thisg notice (or the failure to give notice of
viclations that Ecology considers egregious) shall not be subject to Dispute
Regolution wder this Agreement. If Ecology takes formal enforcement action,
the adequacy of the notice provided pursuant to this paragraph may not be
challenged in any appeal. For purposes of this paragraph, taking "formal
enforcement action" weans issuing an order and/or penalty under chapter 70.105

RCW.



ARTICLE VIII. RESOLUIION OF DISPUTES

30. Except as otherwise specifically provided in this Agreement, if
DOE objects to any Ecology disapproval, proposed modification, decision or
determinaticn made pursuant to Part Two of this Agreement {or Part Three
requirements for which Ecology is the lead regulatory agency) it shall notify
Ecology in writing of its objection within seven (7) days of receipt of such
notice. Thereafter, DOE and Ecology shall make reascnable efforts to infor-
mally resclve disputes at the project manager level. These Dispute Resoluticn
provisions shall not apply to Dangerous Waste permit actions which are
otherwise subject to administrative or judicial appeal. These Digpute
Resolution provisions shall not apply to enforcement actions which are
otherwise subject to administrative or judicial appeal, except that these
Dispute Resolution provisions shall apply in the event of the assessment of
stipulated penalties under Article IX.

A. If resolution camnot be achieved at the project manager level
within thirty (30) days of the receipt of DOE's cbjection, the dispute may be
elevated to the Interagency Management Integration Team (IAMIT). Prior to the
expiration of the thirty (30) day period IOE shall submit a written statement
of dispute to the IAMIT thereby elevating the dispute to the IAMIT for
resolution. This statement shall set forth the nature of the dispute, DOE's
position on the dispute, supporting information and the history of the
attempted resolution. The IAMIT will serve as a forum for resolution of
disputes for which agreement has not been reached through informal Dispute
Resclution. The Parties agree to utilize the Dispute Resolution process only
in gocd faith and agree to expedite, to the extent possible, the Dispute

Resolution process whenever it is used. Any challenge as to whether a dispute
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is raised in good faith shall ke subject to the provisions of this Article and
addressed as part of the underlying dispute.

B. The Ecology designated member of the IAMIT is the Program
Manager for the Nuclear Waste Program. DOE's designated member shall be the
Agsigned Executive Manager. Notice of any delegation of authority from a
Party's designated member on the IAMIT shall be provided to the other Party.

C. During the period preceding the submittal of the written
statement to the IAMIT, the Parties may engage in informal Dispute Resolution
anmong the project managers. During this informal Dispute Resolution pericod,
the Parties may meet as many times as necessary to discuss and attempt
resolution of the dispute.

D. Following elevation of a dispute to the IAMIT, the IAMIT shall
have twenty-cne (21) days to unanimously resolve the dispute. If the IAMIT is
tnable to unanimously agree on a resolution of the dispute, the Director of
Ecology shall make a final written decision or written determination no more
than thirty-five (35) days after submissicn of the written statement of the
dispute to the IAMIT. Upon request and prior to resclution of the dispute,
Ecology's Assistant Director for Waste Management shall meet with the Deputy
Manager of U.S. Department of Energy, Richland Operations Office (DOE-RL} to
discuss the matter. Any such meeting shall not extend the deadline by which
the Director of Ecology shall make a final decision or determination. All
Parties agree that this final decision or determination shall be deemed to
have been decided as an adjudicative proceeding and that DOE may challenge
Ecology's final decision or determination as provided by and subject to the
standards contained in Ch. 34.05 RCW. If DOE cbjects to the decision or
determination, DOE may file an appeal, at DOE's discretion, in either the

Pollution Control Hearing Board (PCHB) or in the courts. If DOE elects to
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file an appeal from the decision directly in the courts, Ecology agrees that
it will not raise an argument that initial jurisdiction of the matter should
lie with the PCHB. For all disputes requiring a final decision or
determination by the Director of Ecology, Ecology shall prepare an agency
record in accordance with RCW 34.05.476. The agency record for review of such
final decision or determination shall consist of the following documents:
(1) the Ecology disapproval that DOE disputes; (2) the written notice of
cbjection initiating the dispute; (3} the written statement of dispute,
including all attachments; (4) any correspondence between project managers
concerning the dispute; (5) IAMIT meeting minutes concerning the dispute, with
attachments; (6) all other documents identified by Ecology as being considered
before the final decision or determination and used as a basis for the
decision or determinaticn; (7) the Director of Ecology's final written
decision or determination; and {8} this Agreement. The agency record shall
constitute the basis for judicial review regarding the director's final
decision or determination in accordance with RCW 34.05.558.

E. Any deadline in the Dispute Resolution process may be extended
with the consent of Ecology and DOE.

F. The pendency of amny dispute under this Article shall nct
affect DOE's responsibility for timely performance of the work required by
this Agreement, except that, when DOE has delivered a signed change request to
Ecology ninety (90) days or more in advance of when a milestone or other
enforceable schedule or deadline under this Agreement is due and Ecology's
acticn on the change request has been disputed under this Article, the time
pericd for completion of work directly affected by such dispute shall be
extended for at least a period of time equal to the actual time taken to

resolve any good faith dispute beyond seventy-four (74) days. In accordance
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with the procedures specified in Section 12 of the Action Plan, the Parties
may agree to extend or postpone any milestone or other enforceable schedule or
deadline under this Agreement during the pendency of any dispute. All
elements of the work required by this Agreement which are not directly
affected by the dispute shall contimue and be completed in accordance with
this Agreement.

G. In the event that Ecology assesses stipulated penalties under
Article IX and DOE disputes the matter under this Article VIII, stipulated
penalties with respect to the disputed matter shall contimue to accrue but
payment shall be stayed pending resolution of the dispute. Notwithstanding
the stay of payment, stipulated penalties shall accrue from the first day of
noncompliance